THE CONSTITUTION OF AFGHANISTAN 1976

THE CONSTITUTION OF THE REPUBLICAN STATE OF AFGHANISTAN

Promulgation by the President of the Republic of Afghanistan in the name of Almighty God, desirous of the prosperity of the noble people of Afghanistan; I Mohammad Daud, the first President of the Republic of Afghanistan, pursuant to the mandate unanimously conferred upon me by the representatives of the first Loya Jirga of the republican State on the basis of its decision of dalw 25th, 1355 ah, this day, thursday, hoot 5, 1355, in Kabul, capital of Afghanistan, sign this constitution and proclaim its enforcement.

Mohammad Daud, First President of the republican State of Afghanistan, Hoot 5th 1355 ah;

In the name of  Allah the compassionate, the merciful

PREAMBLE

Whereas nations and societies in the course of history are in a state of constant transformation and evolution; and, whereas this reality has been evident throughout the course of our history as a part of the human society, therefore: to secure an honorable existence founded on the firm pillars of justice and competence and abounding in prosperity, welfare and confidence; to secure the, sacred national, social, economic, political and cultural aspiration of the revolution of saratan 26, of the year 1352; to strengthen and consolidate, ever increasingly, national unity, security, and solidarity and to ensure social justice and to eliminate contradictions in a positive and progressive manner, in accordance with the realities of history, national culture, and the objective and subjective conditions prevailing in our society; to respect profoundly the glorious history and the past grandeur of the people of our country, and their persistent struggle for the preservation of national identity, the countries's independence, and to fulfill their historic and human mission: with trust in Almighty God, and adhering to the basic principles of the sacred religion of Islam, and ultimately in order to achieve all these aims and objectives, we the people of Afghanistan, realizing the conditions and requirements of time, have resolved to consolidate our national life on the basis of liberty, progress, truth, justice and peace based on the principles of brotherhood and equality, and to found the philosophy of life and the destiny of the present and future generations of the country in accordance with the fundamental and economic objectives of Afghanistan's national and progressive revolution of saratan 26, of the year 1352.

With the realization of these facts, we have enacted this national document as the Constitution of our republican state in order to secure the prosperity, the welfare and the spiritual and material advancement of the noble people of Afghanistan, for ourselves and for the guidance of future generations.

In the name of Allah, the compassionate, the merciful

Chapter one

Fundamental objectives

Art. 1 – The defense of independence, national sovereignty and territorial integrity.

Art. 2 – The exercise of power by the people, the majority of whom consists of farmers, workers, the enlightened people and the youth.

Art. 3 – To strengthen unity of thought and action for the full participation of the people in the construction, and material and spiritual development, of the country.

Art. 4 – To secure democracy based on social justice and the interests of the people.

Art. 5 – To respect human liberty and dignity and to eliminate all forms of torture and discrimination.

Art. 6 – To ever increase the stability and consolidation of the republican order.

Art. 7 – To institute constant, profound and basic economic and social changes based on the principles and values enshrined in this Constitution to secure the interests of the majority of the people of Afghanistan.

Art. 8 – The elimination of exploitation in all its forms and manifestations.

Art. 9 – To ensure the right to work.

Art. 10 – To ensure and to generalize compulsory primary education, to expand and develop general and vocational secondary education and higher education, free of charge, in order to train and form academic and technical cadres to serve the people..

Art. 11 – To expand and broaden preventative and curative medicine for the preservation and improvement of public health.

Art. 12 – To respect the principles of the Charter of the United Nations, the Universal Declaration of Human Rights and to support just peace. Ultimately, the formation of a prosperous and progressive society on the basis of brotherhood, equality, cooperation, and the preservation of human dignity.

Chapter two

Economic principles

Art. 13 – Resources such as mine, forests and energy, large industries, communications, important air and surface transport establishments, ports, banks, insurance important food procurement establishments, and archaeological and historical objects are part of the national property and their administration shall belong to the state, in accordance with the provisions of the law.

Art. 14 – Limits on agricultural property shall be determined and fixed by the land reform law.

Art. 15 – Private property and enterprises, based on the principles of non exploitation shall be regulated by law.

Art. 16 – Cooperatives, and production and consumption cooperative companies, with the participation of the people therein, shall be encouraged, protected and guided by the government in accordance with the provisions of the law, to ensure the interests of the majority of the people.

Art. 17 – Private investments and enterprises in the field of intermediate, small and cottage industries shall be encouraged, protected and guided in accordance with the provisions of the law.

Art. 18 – The trade of the country, based on the principle of guided trade, shall be regulated in accordance with the provisions of the law in the interest of the majority of the people.

Art. 19 – Taxes shall be collected on the basis of social justice in accordance with the provisions of the law.

Chapter three

The state

Art. 20 – Afghanistan is a republican, democratic, independent, unitary and indivisible state.

Art. 21 – National sovereignty in Afghanistan belongs to the people. The nation of Afghanistan consists of all those individuals who hold the citizenship of the state of Afghanistan in accordance with the provisions of the law. The word afghan shall apply to each and every individual of the nation of Afghanistan.

Art. 22 – The religion of Afghanistan is the sacred religion of Islam. Those citizens who are not followers of  Islam shall be free to perform their religious rites within the limits determined by the laws relating to public decency and public peace.

Art. 23 – From amongst the languages of Afghanistan, pashtu and dari shall be the official languages.

Art. 24 – The flag of Afghanistan consists of black, red and green colors arranged horizontally in fixed proportions from top downwards with the national emblem of the state affixed in its upper left portion. The definition and the proportions from the top downwards with the national emblem shall be regulated by law.

Art. 25 – The armed forces of the republican state of Afghanistan, loyal to the objectives of the national revolution and abiding to the national traditions, shall be at the service of the people under the orders of the Government. It is the duty of the armed forces to defend the territory of Afghanistan and they shall participate in national activities through the high council of the armed forces.

Art. 26 – The administration of Afghanistan is based upon the principle of centralization in accordance with the provisions of the law. The capital of Afghanistan is the city of Kabul.

Chapter four

Rights and obligations of the people

Art. 27 – All the people of Afghanistan, both women and men, without discrimination and privilege, have equal rights and obligations before the law.

Art. 28 – Liberty is the natural right of human beings, unless it harms or damages the liberty and dignity of others, or the benefit and security of the public and the national interests. This right shall be regulated by law.

Art. 29 – Every afghan who attains the age of eighteen has the right to vote in accordance with the provision of the law.

Art. 30 – Innocence is the original state. The accused is recognized to be innocent unless found guilty by a final judgment of a competent court. No one can be punished except by the provisions of the law in force prior to the commission of the act with which the accused is charged. No one can be pursued, arrested or detained except in accordance with the provisions of the law.

Art. 31 – Crime is a personal deed. The pursuit, arrest or detention of the accused, and the execution of a sentence against him, shall not affect any other person. Torturing, and imposing punishment incompatible with human dignity is not permissible. Every person has the right to appoint defense counsel for the defense of a charge legally brought against him.

Art. 32 – The indebtedness of one person to another person cannot cause the deprivation, or limitation, of the liberty of the debtor. The method and means of recovering debts shall be regulated by law.

Art. 33 – Every afghan has the right to travel and settle anywhere within the territory of the country, except in areas prohibited by the law. Every afghan also has the right to travel abroad and return to his homeland in accordance with the provisions of the law.

Art. 34 – No afghan can be sentenced to exile within, or outside of Afghanistan. No person shall be sentenced so as to forbid him from residing at a given place, or from moving therefrom, except in circumstances permitted by law for ensuring public security and interests. No afghan accused of a crime shall be extradited to a foreign state.

Art. 35 – The residence of a person is inviolable. No person, including to state, can enter or search a residence of a person without the permission of the resident, or a warrant of a competent court, and except in the circumstances and procedures specified by the law. In the case of a witnessed crime, the responsible official can on his own responsibility, enter or search a residence of a person without the permission of the resident or the prior permission of the court. The official is bound to obtain the order of the court after such entry or search, within the time the law determines.

Art. 36 – Property is inviolable. No person's property shall be confiscated without the provision of the law and the decision of a competent court. The expropriation of private property is permitted only by virtue of the law for the purpose of ensuring the interests of the public and in exchange for just compensation. No person shall be prohibited from acquiring property and exercising the right of ownership therein, except within the limits of the law. The ways of utilizing property shall be regulated and guided by the laws for the purpose of ensuring the interests of the public.

Art. 37 – Freedom and secrecy of communications of persons, whether in written form or by telephone and telegraph, or other means, are inviolable. The state does not have the right to search communications of persons, except by virtue of the provisions of the law. In urgent cases which shall be defined by law, the responsible official, without prior permission of the court, can search communications on his own responsibility. The official is bound to obtain the order of the court, after carrying out such a search, within the time the law determines.

Art. 38 – Freedom of thought and expression are inviolable. Every afghan has the right to express his thought through speech, writing, pictures, or similar means, in accordance with the provisions of the law. Permission and the right to establish printing houses, and issue publications, shall be granted only to citizens of Afghanistan in accordance with the provisions of the law. The establishment of large printing houses and the establishment and operation of public radio and television transmitters are the exclusive right of the state.

Art. 39 – The citizens of Afghanistan have the right to assemble for securing permissible and peaceful objectives, without carrying weapons, in accordance with the provisions of the law.

Art. 40 – For the reflection of social demands and for the political education of the people of Afghanistan, until such time as this aspiration is realized and attains its natural maturity, the one party system led by the Hezb-e-enqelab-e-meli (National Revolution Party), which is the founder and vanguard of the popular and progressive revolution of saratan 26, of the year 1352 of the people of Afghanistan, will prevail in the country.

Art. 41 – Work is the right, honor, and duty of every afghan who has the capability of doing it. The major purpose of the laws that shall be promulgated to regulate work is to reach the stage in which the rights and interests of all toilers, farmers, workers, and trades are protected, suitable working conditions provided, and in which relations between the worker and the employer are regulated on a just and progressive basis. The choice of work and vocation is free, within the terms determined by law.

Art. 42 – Citizens of Afghanistan, shall be admitted to the service of the state on the basis of merit, and by virtue of the provisions of the law.

Art. 43 – The imposition of forced labor is not permissible, even for the state. The prohibition of forced labor shall not bar the application of the laws that shall be promulgated for the regulation of collective activity to secure the public interest.

Art. 44 – Every afghan is bound to pay tax and duty to the state. No tax or duty shall be levied without the provision of the law. The amount of tax and duty, and the method of their payment, shall be determined by law, with consideration to social justice. This provision shall also apply to foreign persons.

Art. 45 – The defense of the home land is the sacred duty of all citizens of Afghanistan. All the citizens of Afghanistan are bound to serve under the flag in accordance with the provisions of the law.

Art. 46 – Adherence to the provisions of the Constitution, loyalty to the objectives of the revolution of saratan 26, of the year 1352 and to the republican order, respect for the President of the Republic, obedience to the laws, observance of public order and security, protection of the interests of the homeland, and participation in the national life is the duty of all people of Afghanistan.

Art. 47 – No one can harm national independence, territorial integrity, national unity, and the dictates of the interests of the majority of the people, or the objectives of the revolution of saratan 26, of the year 1352, by the exercise of the rights and freedoms embodied in this constitution.

Chapter five

The Meli Jirga

Art. 48 – The Meli Jirga of Afghanistan is where the will of the people is manifested and it represents the whole of the nation.

Art. 49 – Members of the Meli Jirga, 50 % of whom shall be composed of farmers and workers, are nominated by the party and shall be elected by the people in accordance with the provisions of the law for a period of four years through free universal, secret and direct elections. For this purpose, Afghanistan shall be divided into electoral constituencies. The number and the size of the constituencies shall be determined by law.

Art. 50 – The procedure and conditions of the election of the deputies of the Meli Jirga and their duties shall be regulated in accordance with the provisions of the law. The method of verification of the authenticity of the membership documents and ... tions to the legality of the election of a deputy shall take place in accordance with the rules of procedure of the Meli Jirga.

Art. 51 – The membership privilege of a deputy shall only be withdrawn by agreement of two thirds of the members of the Meli Jirga.

Art. 52 – The qualifications for voters shall be determined by the electoral law. To be elected to membership in the Meli Jirga, in addition to the qualifications for voters, a person must meet the following qualifications:

1. have acquired the citizenship of the state of Afghanistan at least ten years prior to the date of election.

2. not have been punished by a court with deprivation of political rights.

3. have attained the age of twenty five at the time of election.

Art. 53 – Every member of the Meli Jirga has the right to express his views within the Jirga on any subject under discussion in accordance with its rule of procedure.

Art. 54 – No member of the Meli Jirga shall be subject to legal proceedings for expressing any view or opinion while discharging his duties. Whenever a member of the Meli Jirga is accused of an offense, the responsible official shall notify the Meli Jirga and after the Meli Jirga grants permission by a majority vote, legal proceedings shall be brought against the accused. In the case of a witnessed crime, the responsible official can bring legal proceedings against the accused and arrest him without the permission of the Jirga. Whenever legal proceedings require detention according to the law, the responsible official is bound to notify immediately the Jirga of the matter, and when the Jirga is in recess, to inform the administrative board of the Jirga. The administrative board is bound to notify the Meli Jirga of the matter at its first session after the recess.

Art. 55 – The Government may attend the meetings of the Meli Jirga. The Meli Jirga may demand the presence of the members of the Government at its meetings and put questions to them. Discussions at the meetings of the Meli Jirga shall be open, unless:  the President of the Republic declares the meeting to be a closed session; or the President of the Meli Jirga, any member of the Government or at least ten members of the Meli Jirga request a closed meeting, provided this request is approved by the Jirga. No one shall forcibly enter the meeting place of the Meli Jirga. Violations shall be punished according to the provisions of the law.

Art. 56 – Except in cases explicitly provided in this constitution, decisions by the Meli Jirga shall be made by a majority vote of the members present.

Art. 57 – The Meli Jirga shall hold one ordinary session every year for four consecutive months beginning on the first of qaus.

Art. 58 – The Meli Jirga, at the beginning of the legislative term, shall elect one of its members as President. The Jirga, at the beginning of its annual session, shall elect from amongst its members two persons as first and second vice presidents and two other persons as secretary and assistant secretary, for a period of one year. The above mentioned persons shall constitute the Administrative Board of the Meli Jirga and should be elected within a maximum period of fifteen days from the beginning of the session.

Art. 59 – The Meli Jirga, in accordance with it rules of procedure, shall appoint committees to undertake detailed and thorough study of the subjects under consideration.

Art. 60 – The Meli Jirga shall formulate its own rules of procedure.

Art. 61 – Appropriate salaries shall be fixed for the members of the Meli Jirga in accordance with the provisions of the law.

Art. 62 – To organize the affairs of life of Afghanistan, the Meli Jirga, in accordance with the provisions of this constitution, after studying and considering draft laws proposed by the Government and the judicial organ, shall adopt necessary decisions thereon. The adoption of decisions on the budget, the ratification of international treaties, and the dispatch of detachments of the armed forces of the Republican State of Afghanistan abroad are within the competence of the Meli Jirga. During recess or the dissolution of the Meli Jirga, the Government may draft and prepare ordinances for regulating urgent matters. These ordinances shall come into force after signature and proclamation by the President of the Republic. These ordinances shall be submitted to the Meli Jirga for a decision within thirty days from its first meeting.

Art. 63 – A law is a resolution enacted by the Meli Jirga and signed by the President of the Republic.

Art. 64 – There can be no law repugnant to the basic principles of the sacred religion of Islam, the republican order, and other values embodied in the constitution.

Chapter six

The Loya Jirga

Art. 65 – In Afghanistan, the Loya Jirga is the supreme manifestation of the power and will of its people.

The Loya Jirga is composed of:

The members of the Meli Jirga;

The members of the Central Council of the Party;

The members of the Government and the High Council of the armed forces;

The members of the Supreme Court;

Five to eight representatives from each province, and,

Thirty members who shall be appointed through a decree of the President of the Republic.

Art. 66 – The Loya Jirga shall be convened in accordance with the provisions of this Constitution through a decree of the President of the Republic. The President of the Republic is the chairman of the Loya Jirga. In the case of the death or resignation of the President of the Republic, the office of the presidency shall convene the Loya Jirga within twenty days of the date of demise or resignation of the President.

Art. 67 – The Loya Jirga shall be convened under the chairmanship of the President of the Republic, or the vice chairman of the Loya Jirga, in the following circumstance:

1. the amendment of the constitution.

2. the election and acceptance of the resignation of the President of the Republic.

3. the approval of declaration of wart and armistice

4. any other important event which may require the approval of the Loya Jirga.

Art. 68 – During the session of the Loya Jirga, the provisions of article fifty four of this Constitution shall be applicable to its members.

Art. 69 – The deliberations of the Loya Jirga shall be open unless more than two thirds of the members of the Government, or the entral council of the party, or thirty of members of the Jirga, request their secrecy and the Loya Jirga approves this request.

Art. 70 – The Loya Jirga, in its first sitting after inauguration, shall elect from amongst its members a vice chairman and two secretaries by a majority vote of its members.

Art. 71 – Except in cases explicitly provided in this Constitution, decisions of the Loya Jirga shall be adopted by a majority vote of the members present.

Art. 72 – The procedure of the Loya Jirga shall be regulated by law, subject to the provisions of this Constitution.

Art. 73 – The Loya Jirga shall have such powers as are determined in this Constitution.

Art. 74 – In the case of the dissolution of the Meli Jirga, its members shall retain their status as members of the Loya Jirga until a new Meli Jirga is convened. When the Loya Jirga is in session, all its members shall enjoy equal rights regardless of office, rank or duty.

Chapter seven

The President of the Republic

Art. 75 – The President of the Republic, is the head of the State of Afghanistan and shall administer and guide, through the organs concerned, those functions of the executive and the party which have been directly entrusted to him in accordance with the provisions of this Constitution and the Charter of the Party.

Art. 76 – The President of the Republic, after nomination by the party, shall be elected by the Loya Jirga with a two thirds majority vote of its members for a term of six years.

Art. 77 – The President of the Republic must be a citizen of Afghanistan and a muslim and both the President and his spouse must be born of afghan parents. The President must enjoy civil and political rights and must not be under forty years of age.

Art. 78 – The President of the Republic shall have the following duties:

1. supreme command of the armed forces of the country.

2. declaring war and armistice with the advice of the Loya Jirga. In the case in which an immediate and open danger threatens independence and territorial integrity, or in other urgent circumstances the President of the Republic may adopt exceptional decisions, and convene the Loya Jirga.

3. declaring a state of emergency and its termination.

4. convening and inaugurating the Loya Jirga.

5. inaugurating the ordinary session of the Meli Jirga and convening and inaugurating its extraordinary sessions.

6. dissolving the Meli Jirga and decreeing new elections. New elections shall be held within three months from the date of the dissolution of the Meli Jirga.

7. consolidating national unity and upholding the interests of the people of Afghanistan.

8. guiding and harmonizing the country's domestic and foreign policy in accordance with the provisions of this Constitution.

9. commuting and the pardon of sentences.

10. awarding medal in accordance with the provisions of the law.

11. appointing the Vice President of the Republic from amongst the members of the party and also appointing the ministers from within and without the party, and dismissing them and accepting their resignation.

12. appointing the justices of the Supreme Court and the Chief Justice.

13. appointing, retiring, accepting their resignation, and dismissing judges, officers of the armed forces and high ranking officials in accordance with the provisions of the law.

14. accrediting heads of Afghanistan's diplomatic missions in foreign states, appointing Afghanistan's permanent representatives to international organs and accepting the letters of credence of foreign diplomatic representatives.

15. signing laws and ordinances and proclaiming their enforcement: granting credentials for the conclusion of international treaties in accordance with the provisions of the law and signing international treaties.

Art. 79 – The President of the Republic may have recourse to a general vote of the people of Afghanistan on important national matters.

Art. 80 – The President of the Republic, prior to assuming office, shall take the following oath in the presence of the members of the Loya Jirga:

“In the presence of you, the representatives of the nation of Afghanistan, I .............. swear in the name of God the Almighty that I will protect the basic principles of the sacred religion of Islam and respect the constitution and other laws of Afghanistan and abide by them, will preserve national independence, and territorial integrity, and will devote all my energy to the defense of the rights and interests of the people and the objectives of the revolution of saratan 26, of the year 1352, and the republic of Afghanistan.”

Art. 81 – Except in cases defined in article thirty six of this Constitution, during the tenure of his office the President of the Republic shall not conduct any transaction.

Art. 82 – The President of the Republic, in the event of his illness or when traveling, shall deputize the Vice President or Vice Presidents to act in his stead in accordance with the instructions he issues.

Art. 83 – The salary and expenditure of the President of the Republic shall be fixed by law.

Art. 84 – For the election of the President of the Republic, necessary measures must be adopted forty five days before the end of the term of the presidency in accordance with the provisions of this Constitution, and the Charter of the Party.

Art. 85 – Should the President of the Republic decide to resign, he shall convene the loya Jirga and submit his resignation directly to the Loya Jirga. In case the Loya Jirga accepts the resignation, the election of the new President of the Republic shall take place in accordance with article eighty eight of this Constitution.

Art. 86 – In the event the President of the Republic dies or resigns, the presidential functions shall be entrusted temporarily to the President of the Meli Jirga. In such cases, the President of the Meli Jirga cannot be nominated as a candidate for election to the office of president. During the tenure of office by the President of the Meli Jirga as acting President of the Republic, this Constitution cannot be amended.

The new President of the Republic must be elected within thirty days of the date the office of the president becomes vacant, in accordance with the provisions of this Constitution. The acting President of the Republic, subject to the provisions of this article, with the agreement of the members of the Government and the central council of the party, may utilize the powers embodied in article seventy eight of this constitution should the occurrence of urgent and important national events compel to acting President of the Republic to exercise the powers stipulated in article seventy eight of this Constitution.

Art. 87 – An accusation of high treason against the President of the Republic can be requested by two thirds of the members of the Meli Jirga. After the agreement of the members of the central council of the party by a two thirds vote, such a request shall be submitted to the Loya Jirga. In this case the President of the Republic is bound to convene the Loya Jirga. The President of the Meli Jirga shall preside over the meeting of the Loya Jirga. Should the Loya Jirga approve the ascribed accusation, with the evidence submitted thereon, by a two thirds majority vote of its members, the President of the Republic shall be relieved of his office. The composition of the court and the trial procedure shall be regulated by a special law. In this case the presidential functions shall be entrusted temporarily to the President of the Meli Jirga. The acting President of the Republic is subject to the provisions of article eighty six of this Constitution.

Chapter eight

The government

Art. 88 – The Government is the supreme executive and administrative organ of the state and consists of the Vice president or Vice presidents of the republic and the ministers, who shall perform their duties under the leadership of the President of the Republic.

Art. 89 – The Vice President or Vice Presidents of the Republic and the ministers must be citizens of Afghanistan, must enjoy all their civil and political rights, and they and their spouse must be born of afghan parents.

Art. 90 – The Vice President or Vice Presidents of the Republic and the ministers, prior to assuming office, shall take the following oath in the presence of the President of the Republic: 'In the name of God, the Almighty, I swear to represent the Constitution and other laws of afghanistan and to abide by them and to devote all my energy to the defense of national rights and interests and to protect the objectives of the revolution of saratan 26, 1352, and the Republic of Afghanistan.

Art. 91 – The Government shall have the following duties and powers:

1. implementing the country's domestic and foreign policy in accordance with the provisions of the law and the basic principles of the party.

2. administering, coordinating and supervising the affairs of the ministries and other departments and public institutions.

3. rendering executive and administrative decisions in accordance with laws and decrees issued and supervising their implementation.

4. drafting laws and formulating regulations.

5. preparing the state budget and adopting measures to strengthen the economy and the monetary and financial system.

6. drafting the development plans of the state and adopting measures for their implementation and execution.

7. discussing and negotiating for the purpose of obtaining or granting domestic or foreign loans.

8. adopting measures to ensure public order and security.

9. adopting necessary and effective measures to eradicate all forms of administrative corruption in accordance with the provisions of the law.

10. concluding agreements with foreign countries and organizations in accordance with the provisions of the law.

11. performing the duties entrusted to the government by this constitution.

Art. 92 – The Government shall promulgate regulations to organize its affairs on the basis of the law. These regulations cannot be repugnant to the letter or the spirit of the law.

Art. 93 – Except in cases defined in article thirty six of this Constitution, the Vice President or Vice Presidents of the Republic and the ministers, during their tenure, shall not conduct any transaction for profit with the state.

Art. 94 – The Vice President or Vice President of the rRepublic shall be responsible to the President of the Republic, the central council of the party and the Meli Jirga in respect to the performance of their duties.

Art. 95 – An accusation of offense against the Vice President or Vice Presidents or against any of the ministers can be requested by one third of the members of the Meli Jirga. Such a request can be approved only by a two thirds majority vote of the members of the Meli Jirga. The accused shall be removed from office after such an approval. The trial of the accused shall be conducted before a special court. The composition of the court and its trial procedure and the punishment shall be regulate separately by a special law.

Chapter nine

The judiciary

Art. 96 – The judicial power is an organ of the state and consists of the Supreme Court and other courts the number of which shall be determined by law. The main objective of the laws shall be the uniformity of judicial practice and the regulation of the organization and jurisdiction of the courts and trial procedure.

Art. 97 – It is within the jurisdiction of the judiciary to adjudicate in all litigations which are brought before it in according to the provisions of the law, and in which real or legal persons, including the state, are involved either as plaintiff or defendant.

Art. 98 – Under no circumstances except war shall a case or sphere of competence be excluded from the jurisdiction of the judicial power of the state, as defined in this chapter, and be assigned to other authorities. This provision shall not prevent the establishment of military courts; but the jurisdiction of these courts shall be confined to offenses relating to the armed forces of afghanistan. The organization and jurisdiction of the military courts shall be regulated by law.

Art. 99 – The courts, in cases under their consideration, shall apply the provisions of this constitution and the laws of the state. Whenever no provision exists in the Constitution or in the laws of the state for a case or cases under consideration, the courts, by following the basic principles of the Hanafi jurisprudence or the Shariat of Islam and within the limitations set forth in this Constitution, shall render a judgment that in their opinion secures justice in the best possible way.

Art. 100 – The judges shall be appointed by the President of the Republic upon the recommendation of the Chief Justice.

Art. 101 – The dismissal of judges on the ground of committing an offense shall be done with the approval of the president of the republic upon recommendation of the supreme court. Whenever a judge is accused of committing an offense, the Supreme Court shall consider the case of the judge according to the provisions of the law and after hearing his defense, should the supreme court find the accusation to be sustained, it will recommend his dismissal to the President of the Republic; with its approval by the President of the Republic, the judge shall be dismissed from office and be punished in accordance with the provisions of the law.

Art. 102 – The transfer, promotion, retirement, acceptance of the resignation and the calling to account of the judges shall be done by the Supreme Court in accordance with the provisions of the law.

Art. 103 – Appropriate salaries for the judges shall be fixed by law.

Art. 104 – Except in cases defined in article thirty seven of this Constitution, during the tenure of their office, the members of the Supreme Court and the Chief Justice cannot conduct any transaction for profit with the state.

Art. 105 – In the courts of Afghanistan trials shall be held openly, and everyone has the right to attend in accordance with the provisions of the law. The enforcement of final decisions of the courts is obligatory, except in the case of death sentence in which instance the executive of the judgment of the highest court shall be subject to the endorsement of the president of the republic. The courts are bound to state the reasons for their decisions in the judgments that they pass.

Art. 106 – The detection of crimes by the police, and the investigation, pursuit, and prosecution thereof by the attorney general,who are part of the executive organ, shall be conducted in accordance with the provisions of the law. The detection and investigation of crimes relating to the armed forces of Afghanistan shall be regulated by special law.

Art. 107 – The Supreme Court is composed of nine justices who shall be appointed by the President of the Republic. A member of the Supreme Court must possess the following qualifications:

1. have attained the age of thirty five.

2. have acquired the citizenship of the state of Afghanistan at least ten years prior to the date of appointment.

3. not have been sentenced by a court with deprivation of political rights.

4. have sufficient knowledge of national objectives, legal science and the legal system of Afghanistan. The President of the Republic shall appoint one of the members of the Supreme Court, who must not be under forty years of age, as the Chief Justice. The President of the Republic can review the appointment of the members of the Supreme Court and the Chief Justice after five years of their appointment to the said offices. Subject to this provision, the members of the Supreme Court and the Chief Justice shall not be removed from their offices by any other means except in the case of article one hundred and eleven of this constitution.

Art. 108 – The members of the Supreme Court and the Chief Justice, before assuming office, shall take the following oath in the presence of the President of the Republic: 'In the name of God, the Almighty, I swear to discharge my judicial duties with utmost honesty and integrity; to secure truth and justice with regard for the basic principles of the sacred religion of Islam, and other provisions and values embodied in the Constitution of the Republic of Afghanistan; to be conscious of the omnipresence of the Almighty in the performance of all my duties and to protect the rights of the people and the homeland in the interest of justice.'

Art. 109 – Except in the case defined in article one hundred eleven of this Constitution, the members of the Supreme Court and the Chief Justice, after their term of service, legally expires, shall enjoy for the rest of their lives all the financial privileges of their term of service.

Art. 110 – Every member of the Supreme Court and the Chief Justice may resign according to the provisions of the law. The resignation of the members of the Supreme Court and the Chief Justice shall become effective from the date of its approval by the President of the Republic. The Chief Justice or the member of the Supreme Court who has resigned, cannot benefit from the financial privilege embodied in article one hundred and nine of this Constitution. The restrictions mentioned in the last section of article one hundred and nine shall be applicable to the member of the Supreme Court or the Chief Justice who has resigned.

Art. 111 – Should one third of the members of the Meli Jirga request the impeachment of the Chief Justice or of one or more of the members of the Supreme Court on a charge of an offense arising from the performance of his duties, and should the Meli Jirga approve this request by a majority of two thirds of its members, the accused shall be relieved of his office. The Meli Jirga shall appoint one of its members to file a suit and shall appoint a panel of eight persons to act as tribunal. This panel, presided over by the president of the Meli Jirga, shall try the accused in accordance with the procedure of a criminal court and, if proved guilty, the accused shall be dismissed from office and sentenced to punishment.

Art. 112 – The Supreme Court shall regulate the organization and functions of the courts and the judicial affairs of the state in accordance with the provisions of this Constitution and the laws. Except in cases defined in this Constitution, the judicial and administrative jurisdiction of the Supreme Court shall be regulated by law. The Supreme Court shall adopt necessary measures to organize the administrative affairs of the courts. The budget of the judicial organ shall be prepared by the Chief Justice in consultation with the Government and shall be submitted by the Government to the Meli Jirga as a part of the state budget. The implementation of the judiciary budget shall be within the jurisdiction of the Supreme Court. The Supreme Court may draft laws in the sphere of organizing the judicial affairs and submit them to the Meli Jirga in accordance with the provisions of article sixty two of this Constitution.

Art. 113 – The provisions of the laws concerning civil servants and other administrative employees of the state shall be applicable to the civil servants and other administrative employees of the judiciary organ; but their appointment, promotion, the acceptance of their resignations, their calling to account and retirement shall be administered by the supreme court.

Chapter ten

Emergency

Art. 114 – Whenever war, the danger of war, rebellion or any similar situation which may threaten the country, disrupts the preservation of independence, national life, or security in such a way as to render them impossible to secure through the channel provided for in this Constitution, a state of emergency shall be declared by the President of the Republic. Should the state of emergency continue for more than four month, the agreement of the Meli Jirga is imperative for its extension.

Art. 115 – In a state of emergency, the President of the Republic may transfer all or part of the powers of the Meli Jirga to the government.

Art. 116 – In a state of emergency the President of the Republic, subject to the provisions of article ninety eight of this Constitution, may transfer a part of the jurisdiction of the judiciary to military courts.

Art. 117 – In a state of emergency the Government, with the agreement of the Supreme Court may, by presidential decree, suspend or impose restriction upon the following provisions of the constitution:

1. the provisions of section five of article thirty;

2. the provisions of section one of article thirty five;

3. the provisions of sections three and four of article thirty six;

4. the provisions of section two of article thirty seven; and,

5. the provisions of article thirty nine.

Art. 118 – In a state of emergency the President of the Republic may transfer the capital of Afghanistan to a place other than the city of Kabul.

Art. 119 – Should the term of office of the members of the Meli Jirga come to an end during a state of emergency, the President of the Republic may postpone the holding of new elections and extend the term of office of the members of the Meli Jirga until the state of emergency is over. Elections shall be held immediately after the termination of the state of emergency.

Art. 120 – In a state of emergency the Constitution shall not be amended.

Chapter eleven

Amendment

Art. 121 – The principle of adherence to the basic principles of Islam, and the republican order, in accordance with the provisions of this Constitution, shall not be amended. Amending other provisions of the Constitution, in view of experience and the requirements of the time, shall take place in accordance with the provisions of this chapter on the proposal of the Government, or of the central council of the party, or of one third of the Meli Jirga.

Art. 122 – The proposal for amendment shall be considered by the Loya Jirga and should a majority of its members approve the necessity of amendment, the Jirga shall appoint from amongst its members a committee to prepare the draft amendment. This committee shall draft the amendment in consultation with the Government and the Supreme Court and submit it to the Loya Jirga. Should the draft amendment be approved by a majority of the members of the Loya Jirga, it shall come into force after signature and proclamation by the President of the Republic.

Chapter twelve

Transitional provisions

Art. 123 – With the enforcement of the Constitution the President of the Republic shall issue a decree thereby dissolving the Government and he shall form a new Government in conformity with the spirit of this Constitution of the republican state.

Art. 124 – The President of the Republic shall convene the Meli Jirga, in accordance with the provisions of this constitution, on the first of qaws, 1358, ah. The period between the enforcement of this Constitution and the inauguration of the Meli Jirga shall be considered the transitional period. During the transitional period the powers of the Meli Jirga shall belong to the Government.

Art. 125 – Whenever during the transitional period any situation should arise which, in accordance with the provisions of article sixty seven of this Constitution, requires the convening of the Loya Jirga, the President of the Republic shall issue a proclamation convening the Loya Jirga. In these circumstances the President of the Republic shall have all the powers of the Loya Jirga until it is convened. Immediately after the inauguration of the Loya Jirga, the President of the Republic shall inform the Loya Jirga of the actions taken in accordance with the provisions of this article, and the Loya Jirga shall adopt decisions thereon. If during the occurrence of any of the above mentioned circumstances, the central council of the party or the high council of the armed forces or the Supreme Court is not constituted in accordance with the provisions of this Constitution, the Loya Jirga shall be convened in the traditional manner.

Art. 126 – The President of the Republic, in accordance with the provisions of article one hundred and seven of this Constitution, shall proclaim the establishment of the Supreme Court on the first of saratan, 1357 ah. During the period between the enforcement of this Constitution and the establishment of the Supreme Court, the President of the Republic shall adopt necessary measures to ensure the performance of the functions of the Supreme Court.

Art. 127 – Ordinances enforced during the transitional period shall be presented for decision to the first session of the Meli Jirga within thirty days of its convening.

Art. 128 – During the transitional period the Government has the duty to prepare ordinances relating to the Meli Jirga elections, the press, assembly and the basic organization of the state, and to submit them for signature by the President of the Republic.

Art. 129 – During the transitional period the Government shall adopt necessary measures to coordinate the performance, and the implementation and execution of the program of the state in accordance with the provisions of this Constitution.

Art. 130 – During the transitional period the President of the Republic shall enforce and proclaim in accordance with the provisions of article forty of this Constitution the charter of Hezb-e-enqelab-e-meli, which is the founder and vanguard of the national and progressive revolution of saratan 26, of the year 1352 of the people of Afghanistan, as the first party.

Art. 131 – During the transition period the President of the Republic shall establish and proclaim the high council of the armed forces.

Art. 132 – During the transitional period, the President of the Republic has the power to anticipate by decree, the formation of an interim council of the office of the presidency, for the performance of the functions of the President in the event of his death. The interim council of the office of the presidency is bound to convene the Loya Jirga in the traditional manner, for the election of the new President of the Republic within ten days from the date of demise.

Chapter thirteen

General provisions

Art. 133 – The first Loya Jirga to be convened under the republican order on the 10th of dalw 1355 ah in Kabul, the capital of Afghanistan, shall elect with a two thirds majority vote of its members the first President of the Republic of Afghanistan for a term of six years.

Art. 134 – Offers of the armed forces, the police, and the officials of the ministry for foreign affairs, themselves and their spouses must be born of afghan parents.

Art. 135 – The competent authority for the interpretation of this constitution shall be the Supreme Court.

Art. 136 – With the enforcement of this Constitution, the former Constitution and republican decrees number one, two and three, dated assad 4, 1352 shall be abrogated, the provisions of the laws issued prior to the enforcement of this Constitution shall be effective provided they are not repugnant to the provisions and values of this Constitution.
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